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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD  

 

____________________________________ 

      ) 

BALANCE BAR COMPANY,  ) Opposition No. 912124-77 

      )  

Opposer,     ) 

      ) 

 - v-     ) REBUTTAL REPORT  

      ) OF OPPOSER’S EXPERT 

    ) JACOB JACOBY, Ph.D. 

GFA BRANDS, INC.    ) 

      ) 

 Applicant.     ) 

____________________________________) 

 

 

I.  PERSONAL INFORMATION 

          1.   My full name is Jacob Jacoby.  I reside at 160 West 66
th

 Street, New York, New 

York 10023.     

2.   Appendix A provides a description of my qualifications.  A copy of my 

Curriculum Vita is provided in Appendix B.  Information responsive to the requirements of Rule 

26 of the Federal Rules of Civil Procedure regarding my trial and deposition testimony during 

the past four years is provided in Appendix C.   

II.  CIRCUMSTANCES LEADING TO THIS REBUTTAL REPORT 

 3. I was contacted on April 27, 2014 by counsel for the Opposer, Balance Bar 

Company (“Balance Bar”), with the request that I evaluate the April 16, 2014 Expert Report of 

Philip Johnson entitled “A Study of Likelihood of Confusion” being proffered in the above-

captioned opposition proceeding.  That Expert Report describes a survey designed and conducted 
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by Mr. Johnson on behalf of the Applicant in this matter (hereinafter referred to as the “Johnson 

Report” or “Johnson Survey”).  

 4. This Rebuttal Report represents my evaluation of the Johnson Survey. 

5. Let me note at the outset that I have no opinion as to whether either party’s 

allegations are valid and correct.  My sole function is to evaluate the scientific adequacy of the 

Johnson Survey and the opinions and conclusions drawn therefrom.   

6. Because it possesses significant fatal flaws, my opinion is that the Johnson Survey 

does not show what it purports to show, namely, that there is likely to be a lack of confusion in 

the relevant marketplace.  Indeed, because of fatal flaws in the protocol, one cannot rule out the 

possibility that confusion is likely to be manifested in the marketplace between the marks 

BALANCE and/or BALANCE BAR and EARTH BALANCE for nutrition, energy or snack 

bars.  Not being able to test and rule out this possibility, the survey provides no reliable, 

scientifically valid information regarding likelihood of confusion, or lack thereof.   

7. My evaluation of the Johnson Survey and Report relies upon the seven factors 

cited in the Federal Judicial Center’s Manual for Complex Litigation (4th, Section 11.493).  

8. Having just referred to the Federal Judicial Center’s Manual for Complex 

Litigation, the following disclosure is important.  While I refer to or cite case law, legal treatises 

or other legal authority at some points, I am a social scientist, not an attorney.  However, being 

tasked with designing and critiquing surveys proffered as evidence in litigated matters, and 

having written a treatise entitled Trademark Surveys (2013) at the invitation of the American Bar 

Association, it would be irresponsible of me to fail to study, understand, and be mindful of what 
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courts
1
 and other authoritative sources

2
 have said regarding what is required for survey research 

to be considered acceptable and accorded weight in litigated disputes.   

 

III.   EVALUATION OF THE JOHNSON SURVEY AND CONCLUSIONS   

9. An Insurmountable Problem with the Test Protocol.  There are two principal 

ways by which likely confusion is measured.  One is called the Eveready protocol. The other is 

called the Squirt (or modified Squirt) protocol. In the Eveready protocol, respondents are only 

exposed to the junior user's mark and asked several questions to see if such exposure yields 

confusion with the senior user’s mark.  In the Squirt (or modified Squirt) protocol, respondents 

are exposed to both the senior and junior users’ marks, after which they are asked several 

questions to see if such exposure yields confusion.   

10. Mr. Johnson's survey used the Eveready protocol.  However, at least since 1999, 

authorities have been pointing out that, for it not to significantly underestimate likely confusion, 

the Eveready protocol requires that there be some appreciable level of “unaided awareness” (i.e., 

unaided recall) of the senior user's mark among the relevant universe.
3
    That is, the senior user's 

mark must be sufficiently strong so that, out of the tens of thousands of marks stored in the 

                                                
1
Including Daubert  v.  Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993); General Electric Co. v. Joiner, 

118 S. Ct. 512 (1997); Kumho Tire Co., Ltd. et al. v. Carmichael et al., 526 U.S. 137 (1999); Weisgram v. Marley 

Co., 528 U.S. 440 (2000). 

2
 Including the “Reference Guide on Survey Research” that appears in the Federal Judicial Center’s Reference 

Manual on Scientific Evidence (disclosure: Jacob Jacoby served as a peer reviewer for both the 1994 and 2000 

editions of this guide), and Professor J. Thomas McCarthy’s treatise, McCarthy on Trademarks and Unfair 

Competition. 

 
3
 Phyllis J., Welter, Trademark Surveys, Section 24.03[1][c].  “When an open-end question [is] used [in connection 

with] a mark that is not particularly well-known, it needs to be understood that the ‘top-of-mind’ awareness of the 

brand … required [by the Eveready format] may significantly underestimate [likelihood of] confusion.”  
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individual's memory, it readily comes to mind on an unaided (as opposed to aided) basis. A more 

recent, influential
4
 article by Jerre Swann gave this requisite greater emphasis.  As Swann 

writes
5
: 

As befits the current conditions of marketplace clutter, almost two million marks 

are federally registered.  Comparatively few have (or can hope to develop) sufficiently 

strong memory traces so as to be cued by pattern matching engendered by a monadic ex-

posure to a similar junior use.  The internal search of memory for a strong brand’s 

schema that exists at the core of an Eveready study is thus hostile to the general run of 

marks. For weak marks, an Eveready format will consistently produce negligible 

estimates of likelihood of confusion. Ergo the Squirt format, with an external review of 

the marks at issue that flows from their side-by-side or sequential exposure inherent in 

the administration of a Squirt survey. [Italics supplied] 

With particular reference to the instant matter, Footnote 5 which appears within Swann’s 

paragraph, reads: 

An Eveready study should not thus be used to “disprove” confusion in a weak mark case, 

but courts frequently permit defendants to do so.  (See, e.g., National Distillers Products 

Co., LLC v. Refreshment Brands, Inc., 198 F. Supp. 2d 474, 482-84 (S.D. N.Y. 2002)). 

[Underscoring supplied] 

                                                
4
 Swann’s analysis has begun appearing in U.S.D.C. opinions (e.g., Akiro LLC v. House of Cheatham, Inc. 946 

F.Supp.2d 324, 239 S.D.N.Y.,2013), and in his treatise McCarthy on Trademarks and Unfair Competition, Prof. 

McCarthy, who cites and relies upon the Swann article, also writes: "To be confused, the customer must have 

the senior user's mark in mind.
"
 See

 
McCarthy on Trademarks and Unfair Competition § 11.24. 

5
 Jerre B. Swann, Likelihood of Confusion Studies and the Straitened Scope of Squirt, Trademark Reporter, 2008, 

Vol 98 (3), 739. 
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11.  In a July 2012 Study of Likelihood of Confusion report proffered in a related 

TTAB matter (Opposition No. 91196954; Opposition No. 91197748), Mr. Johnson wrote: “In its 

oppositions, Balance Bar claims its trademark is famous and has been famous since before 

GFA’s application filing date” [see paragraph 4; footnote omitted].   Presumably based upon this 

claim, Mr. Johnson designed and employed an Eveready format survey to test for likelihood of 

confusion in that matter.  However, since that time -- and well before designing and conducting 

the survey he submitted in the instant matter – Applicant’s counsel was supplied with data to 

indicate that the Balance Bar mark is far from being famous among the public in general (as are 

the marks Rolls Royce and Chevrolet), and also fails to possess high levels of unaided awareness 

among the more limited population of snack bar consumers.  Specifically, upon information and 

belief, as of October 18, 2013, Applicant’s counsel had been furnished with the following: 

a. Balance Bar Awareness/Loyalty study BB10000171-BB10000186; see page 

BB10000174, Kraft Historic Tracker, Source: 2008 GfK Brand Vitality Tracker 

showing unaided awareness of Balance Bar among category users at 8%. 

b. NBTY Millward-Brown Tracker April 2013 BB100001955-BB100001974; see 

pages BB100001959-60; showing unaided awareness of Balance Bar among 

category users at 4%. 

c. NBTY Millward-Brown Tracker August 2013 BB100001975-BB100002013; see 

page BB100001979; showing unaided awareness of Balance Bar among category 

users at 4%. 

Given unaided awareness levels of 4% places limits on the level of likely confusion that can be 

obtained by using the Eveready protocol; at most, it will be 4%.  Under such circumstances, if 
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one is interested in conducting a fair test of likely confusion, then use of the Eveready protocol is 

contra-indicated. 

12.   It appears from page 3, paragraph 6 of the 2014 Johnson Report, Mr. Johnson 

may never have been provided with or been made aware of the reports and findings identified in 

paragraph 11, supra. This may explain why Mr. Johnson’s 2014 Survey continued to rely on an 

Eveready protocol.   Regardless, as I indicated during my deposition testimony in the previous 

matter (see page 107, lines 16-22, of the Jacoby Deposition of January 22, 2013) and in keeping 

with what the aforementioned authorities have written, unless there was reliable evidence that 

some substantial proportion of consumers in the product category were aware, on an unaided 

basis, of the Balance Bar mark, use of an Eveready protocol is inappropriate.   Absent such 

evidence, the Eveready protocol is guaranteed to reveal either no, or very low and artificially 

depressed levels of likely confusion.  

13. The Johnson Survey Does Not Faithfully Follow the Eveready Protocol in a 

Critical Respect.  Even if the Eveready protocol were appropriate, which it is not, the Johnson 

survey departs from the Eveready protocol in a material respect.  Paragraph 15 of the Johnson 

Report informs us that the “methodology follows the general pattern of the ‘Eveready’ test, 

which is frequently used to measure likelihood of confusion."  Comparing the Johnson Survey's 

protocol with the protocol used in Eveready reveals that the phrase “general pattern” likely is 

used to refer to a critical difference.  At issue in Union Carbide v. Ever-Ready
6
 was use of the 

                                                
6
 Union Carbide Corp. v. Ever-Ready Inc., 392 F.Supp. 280 (D.C.Ill. 1975).  Union Carbide Corp. v. Ever-Ready, 

Inc., 531 F.2d 366, 188 U.S.P.Q. 623 (7th Cir. 1976), cert. denied, 429 U.S. 830, 191 U.S.P.Q. 416 (1976), 

superseded by statute as stated in Scandia Down Corp. v. Euroquilt, Inc., 772 F.2d 1423, 227 U.S.P.Q. 138 (7th Cir. 

1985). 
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name Ever-Ready for lamps.  Plaintiff introduced two surveys, a “bulb survey” and a “lamp 

survey,” with the protocol being used in the latter then becoming known as the Eveready 

protocol for testing likely confusion.  The protocol began by showing the respondent the test 

stimulus (an as-sold lamp) and, with the stimulus remaining in view, asking:  

Q1.  Who do you think puts out the lamp shown here? 

Q2. What makes you think so? 

Q3.  Please name any other products put out by the same concern which you think puts  

out the lamps shown here. 

  14. The Eveready test involved respondents examining and responding to an actual 

product, namely, a lamp.  The Johnson Survey methodology differs from the Eveready protocol 

in that, after handing the respondents an exhibit card that contained either the test name (Smart 

Balance) or the control name (Smart Bar), the Johnson Survey's interviewers were instructed: 

“When respondent is done looking at exhibit card, take back exhibit card, and put it out of sight 

for the remainder of the interview” [bolding supplied].  There was absolutely no reason to 

remove the card from view.  Doing so only creates a problem that renders the Johnson Survey’s 

findings uninterpretable.  Having removed the card from view, it is entirely possible that some 

(perhaps a substantial number of) respondents were confused from the very outset, mis-

remembering the name Earth Balance as Balance Bar.   For those who were confused and mis-

remembered Earth Balance as Balance Bar, the subsequent questions would be meaningless. 

Consider Question 3a: “What other products or brands, if any, do you believe come from the 

same company who makes the nutrition or energy bar with a name that I showed you OR do you 

not have a belief?” (underscoring of “other” supplied here for emphasis).  With the name was 

removed from view, if a respondent was confused so that he mis-remembered the name Smart 

Balance as Balance Bar, because Q.3a asks “what other products or brands” – that is, other, aside 



 8 

 

from Balance Bar -- they would never answer Balance Bar to Question 3a.  The same applies to 

Question 4a: “What other brand or company, if any, do you believe is related to, associated with, 

or has a licensing agreement with whoever makes the nutrition or energy bar with the name that 

I showed you OR do you not have a belief?”
7
 (underscoring of “other” supplied here for 

emphasis).  Yet such fundamental confusion would never be detected, given the subsequent 

questions.   

15. As one of the factors gatekeepers are to consider, the Advisory Committee’s 

Notes on the December 1, 2000 amendments to FRE Rule 702 identifies the following: “Whether 

the expert has accounted for obvious alternative explanations” (italics supplied).  Ignoring for the 

moment the survey’s other flaws, had the stimulus card remained in view, the findings would be 

interpretable.  However, given that the Johnson Survey's protocol required the respondents to 

remember the brand name, it is entirely possible that some perhaps substantial number of 

respondents may have mis-remembered the name Earth Balance as Balance Bar, thereby being 

confused before being asked any questions whatever.  Since this obvious alternative explanation 

was not then and cannot now be tested, the survey created a situation where an entirely plausible 

and important obvious alternative explanation for the obtained findings cannot be rejected.  In 

my opinion, this alone is sufficient to render the survey scientifically unreliable and not entitled 

to any weight. 

16.  Another important departure from the Eveready format is that the Johnson 

Survey replaced the word “think” with the word “belief” in Questions 2a, 3a and 4a.   As quoted 

in paragraph 12, supra, the Eveready format asks respondents what they think (e.g., Q1: “Who 

                                                
7
 Recognize that Question 4a seeks to measure two types of confusion -- confusion as to association or affiliation 

and confusion as to sponsorship or authorization -- with one question.  If one reads this question aloud, it becomes 

obvious how difficult Question 4a is for respondents to comprehend. 



 9 

 

do you think puts out the lamp shown here?; Q2. What makes you think so?”).  By replacing the 

word “think” with the word “believe,” the Johnson Survey imposes a more stringent hurdle on 

respondents than does the Eveready format, or than do others (like myself) who use that format. 

17. Problem with the Universe. The Johnson Report does not provide any explicit 

definition of the universe to which the findings are intended to be extrapolated.  However, in 

paragraph 7 of his report, Mr. Johnson indicates that he tested “adults who are current or 

prospective purchasers of all-natural snack bars.”  Paragraph 14 of the Johnson Report correctly 

cites Prof. McCarthy for the following proposition: “In a traditional case claiming ‘forward’ 

confusion, not ‘reverse’ confusion, the proper universe to survey is the potential buyers of the 

junior user’s goods or services” (underscoring supplied here for emphasis) and case law 

supports the proposition that it is prospective purchasers, not past purchasers, of the goods whose 

states of mind need to be measured. Although Mr. Johnson did ask separate questions to 

determine whether individuals were past purchasers or prospective purchasers of “all-natural 

snack bars,” the data are not provided separately for these two groups.  Based upon Prof. 

McCarthy’s summary of case law and my own experience, the only individuals whose states of 

mind would be relevant are those who indicated they were potential or prospective purchasers of 

the product. 

 18. Problems with the Main Questionnaire.  Question 2a of the Main questionnaire 

asks:  “Based on what you just saw, who or what company do you believe makes the nutrition or 

energy bar with the name that I showed you OR do you not have a belief?”  Research shows that 

while consumers may know the brand name of a product (e.g., Vaseline Intensive Care Lotion), 

they often do not know the name of the company that makes that particular brand (Chesebrough 
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Ponds).
8
  The question assumes that respondents know that Balance Bar products are made by 

the Balance Bar Company.  If this assumption is incorrect (as was the case in Conopco, where 

95% of the respondents did not know that Chesebrough Ponds was the company that made and 

sold Vaseline products) and respondents do not know who produces the Balance Bar products, 

then asking Question 2a is not likely to yield anything of probative value. In my opinion, since 

the brand name was removed from view, before being asked what company made the brand they 

just saw, respondents should have been asked what was the brand name of the nutrition or 

energy bar they just saw. 

19. Having the phrase “…OR do you not have a belief” be what respondents hear at 

the end of Questions 2a, 3a and 4a is likely to lead some respondents to latch onto that last 

phrase and provide it as their answer.  A less biased way of asking essentially the same thing is 

to place a phrase such as “If you have any opinions about …” at the beginning of these 

questions.  For example: “If you have an opinion based on what you just saw, who or what 

company do you believe makes the nutrition or energy bar with the name that I showed you?” 

When asked this way, respondents are less likely to answer they do not have a belief – especially 

in response to a long and complicated question (such as Question 4a; see Footnote 4).  

 20. Problems with Data Interpretation.  Describing the Survey’s key findings, the 

Johnson Report finds only a 3% level of source confusion (see paragraph 31) and a 4% level of 

total confusion (see paragraph 34). Given that his survey employed in Eveready protocol, a 

finding of 4% confusion is hardly surprising. In essence, the deck was stacked against finding 

any higher level of likely confusion.  Since Balance Bar’s unaided awareness level among the 

universe of nutrition snack bar consumers is only 4% (see paragraph 11, supra), Mr. Johnson 

                                                
8
 Conopco, Inc. v. May Dept. Stores Co. 784 F.Supp. 648 (E.D. Mo.1992).   
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JACOB JACOBY, Ph.D. 

 From time to time, I am asked to describe my qualifications as an expert in 

surveys proffered as evidence in litigated matters and/or as a scholar.  The information 

below seeks to be responsive to such requests. 

Author: 

I have authored or co-authored five books, including the following 1,064 page treatise: 

Jacob Jacoby, Trademark Surveys (2013).  Chicago: American Bar Association.   

 

Qualifications as an Expert in Surveys Proffered as Evidence in Litigated Matters 

Since 1978, I have been providing testimony in U.S. District Courts. Since 1980, I 

have been conducting surveys that have been proffered as evidence in U.S. District 

Courts. I have played a lead role in conducting well over 1,000 consumer, marketing 

and communication (including advertising) studies in support of litigation and provided 

oral testimony in more than several hundred matters.  An incomplete list of my past and 

present corporate and organizational clients can be found at JacobyResearch.com 

 With relatively few exceptions, courts have admitted and given weight to my 

testimony.  An incomplete list of court commentary is attached.  My scholarly writings 

have been cited in amicus briefs filed with the United States Supreme Court and have 

been cited in Second Circuit opinions9 as the basis for shifting the burden of proof in 

trademark disclaimer cases from plaintiff to defendant. 

In 1995, at the invitation of the Federal Judicial Center, I presented a set of 

lectures on how to evaluate survey research to judges attending the FJC's workshops 

for District Court judges and Magistrates held in Atlanta and Seattle.  In 1994 and again 

in 1998, I was invited by the Federal Judicial Center to serve as a peer reviewer for the 

“Survey Reference Guide” appearing in the 1994 and 2000 editions of its Reference 

Manual on Scientific Evidence.   

Under contract to the Food and Drug Administration, I developed the definition of and 
approach to measuring deceptive advertising used by the FDA10. Based upon my research into 

                                                
9
See: Charles of the Ritz Group, Ltd. V. Quality King Distributors, Inc.  832 F.2d 1317, 4 U.S.P.Q.2d 1778 (2d Cir. 

1987); Home Box Office, Inc. v. Showtime/Movie Channel, Inc. 832 F.2d 1311, 4 U.S.P.Q.2d 1789 (2d Cir. 1987). 

  
10 Jacoby, J. and Small, C. B. (1975) The FDA approach to defining misleading 

advertising.  Journal of Marketing, 39 (4), 65-68. 
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consumer use and comprehension of nutrition information, I also served as an expert on a U. S. 
Senate Office of Technology Assessment committee preparing nutrition education guidelines for 
the public. 

  I have been an invited speaker on the subjects of litigation surveys and consumer 
confusion/dilution/deception before various organizations, including the International Trademark 
Association, the International Bar Association, the American Intellectual Property Law 
Association, the Practicing Law Institute, the Federal Trade Commission, the National 
Association of Attorneys General, several law schools (e.g., New York University; Fordham 
University, Franklin Pierce Law Center; Roger Williams University; Benjamin Cardozo Law 
School; Santa Clara University) and a number of state (California, Virginia) and local (e.g., New 
York City) bar and intellectual property associations.    

From 1993 through 2003, I served as a member of the Editorial Board of The Trademark 

Reporter. 

Examination of J. Thomas McCarthy’s treatise “McCarthy on Trademarks and Unfair 
Competition,” particularly the “Survey Evidence” section of Chapter 32, reveals that I am the 
most cited survey researcher in that treatise.  

My research and testimony have often been considered instrumental in achieving 
favorable decisions and settlements.  In several instances, the monetary value at stake 
exceeded $1 billion dollars. 

 

Additional information is available at www.JacobyIP.com  

 

Qualifications as a Scholar 
  

Since 1981, I have held an endowed chair as the Merchant’s Council Professor 

of Consumer Behavior and Retail Management at New York University’s Leonard N. 

Stern Graduate School of Business. 

I have authored or co-authored five books, edited two other books and published more 
than 160 articles and book chapters, most in rigorously refereed scholarly journals.  Based 
upon my scholarly publications in the field’s most rigorously reviewed peer journals, two 
independently conducted surveys identified me as the most influential and most frequently 
cited individual in the field of consumer behavior for the twenty year period spanning 1968-
1988. 

 

1. The first study, conducted by Donna Hoffman and Morris Holbrook and 

published in the field's leading peer-reviewed scholarly journal showed that I had 

the highest "influence index" of any of the field's 42 most-published scholars 

whose work was accepted and published by the Journal of Consumer Research 

during the 15 year period spanning 1974-1989 (Hoffman & Holbrook “The 
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Intellectual Structure of Consumer Research,” Journal of Consumer Research, 

1993 (19), 507-517, at page 511).11 

2. The second study12 shows that, based on my scholarly publications in 

the Journal of Marketing, Journal of Marketing Research and Journal of 

Consumer Research (which, collectively, have traditionally been considered as 

the field's three most rigorous peer-reviewed journals), I was the second most 

often cited marketing (and first-most often cited consumer) scholar in the Social 

Science Citation Index for the 20 year period spanning 1969 through 1988.   The 

Social Science Citation Index covers more than 1,400 journals worldwide. 

I have been fortunate to have my research and scholarly writings accorded 

significant recognition.  Among other honors and awards are the following: 

1.  In 1978, I received the American Marketing Association's Harold H. 

Maynard award for an article judged to have made "the most significant 

contribution to marketing theory and thought" during the preceding year. 

2.    In 1991, I received the American Academy of Advertising's first “Outstanding 
Contribution to Advertising" award for having made "a significant and sustained 
contribution to advertising research through a systematic program of research." 

  3.    In 1995, I was the fifth recipient to be awarded the American 

Psychological Association's Society for Consumer Psychology bi-annual 

"Distinguished Scientist Award" for "sustained, outstanding contributions to the 

field of consumer psychology."  (Basking in reflected glory, the third recipient was 

awarded a Nobel Prize in 2002.) 

4.  Based upon my research productivity, I have been elected a Fellow in 

the following organizations: American Psychological Association, American 

Psychological Society, Association for Consumer Research, Society for 

Consumer Psychology, Society for Law and Psychology, Society for Personality 

and Social Psychology.  In each instance, the honor of being elected a Fellow is 

accorded to less than 10% of the membership.  In the case of the Association for 

Consumer Research, it is 1%.  I am also an Academic Fellow of the Center for 

Law and Business at New York University. 

                                                
11

 As an indication of its selectivity and rigor, the rejection rate at the Journal of Consumer Research tends to hover 

between 85% and 88% of the papers submitted. 

 
12

 Joseph Cote, Siew Meng Leong and Jane Cote. “Assessing the Dissemination and Utilization of Marketing 

Research in the Social Sciences: A Citation Analysis Approach.”  School of Business, Oregon State University, 

August 10, 1990. 
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5.   I am listed in numerous “Who’s Who” compilations, including:  Who’s 

Who in the World, Who’s Who in America13, Who’s Who in Science and 

Engineering, Who’s Who in Frontier Science and Technology, Who’s Who in 

Advertising, Who’s Who in American Education and Who’s Who of Emerging 

Leaders in America.   

 Approximately once every thirty years or so, an encyclopedia is published 

covering all the social and behavioral sciences.  The third such compendium, the 24 

volume International Encyclopedia of the Social and Behavioral Sciences (Elsevier 

Science Ltd./Pergamon: Oxford, UK) was released in 2002.  The fourth such 

compendium will be published in 2015.  Of the thousands of scholars whose principal 

focus is the study of consumer decision making and behavior, I was the one invited to 

write the chapter on consumer psychology for both these editions. 

 I have been active in many scholarly and professional organizations, including 

serving as President of the American Psychological Association’s Society of Consumer 

Psychology (in 1974) and President of the Association for Consumer Research (in 

1975). 

 A list of selected publications in law journals and others pertinent to the legal 

arena is provided at the end of this document. 

Last, I have served on the Editorial Boards of the leading peer reviewed scientific 
journals in my field (Journal of Consumer Research, Journal of Marketing Research) as 
well as journals in other disciplines (Computers and Human Behavior, Trademark 
Reporter).  Until I no longer accepted such requests, I also served as an ad hoc 
reviewer for other scholarly journals (including the Journal of Applied Psychology, 
Journal of Applied Social Psychology, Journal of Finance, Journal of Marketing, Journal of 
Nonverbal Behavior, Journal of Public Policy and Marketing, Organization Behavior and 
Human Performance, Public Opinion Quarterly, and International Journal of Research in 
Marketing).   The job of an Editorial Board member/reviewer is to evaluate the quality of 
the submitted research/writings and, for each paper, to render a “publish –do not 
publish” recommendation to the Editor.  In the process, the reviewer determines 
whether and to what extent the research conforms to basic scientific standards.  In this 
way, reviewers at peer reviewed journals serve as the “gatekeepers” of their science. 

 

 

 

 

 

 

  

                                                
13

 The New York Times (November 13, 2005, Section 9, Page 1) reports that inclusion in Who’s Who in America is 

based upon “position and accomplishment;” further, the two-volume set contains approximately 109,000 entries. 



 17 

 

 

 

 

 

 

 

APPENDIX A2 

 

ACADEMIC CURRICULUM VITA 
 

  



 18 

 

ACADEMIC CURRICULUM VITA 

 

Name:  Jacob (Jack) Jacoby  Vita updated: January 1, 2014 

Home address and phone:  N.Y.U. office address and phone: 

   160 West 66th Street     Stern School of Business 

   Apartment PHA     New York University 

   New York, N.Y.  10023     40 West 4th Street, Room 909 

                New York, NY  10012 

   212‐721‐9005; 212‐769‐2700           212‐998‐0515 

 

EDUCATION: 

  Ph.D.  Michigan State University (1966)   

      Major: Social Psychology; Minors: Statistics, Sociology 

  M.A.   Brooklyn College, The City University of New York 

                  (1963) Psychology 

  B.A.   Brooklyn College, The City University of New York 

                  (1961) Psychology 
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PROFESSIONAL EXPERIENCE: 

1981 ‐ present:   Merchants  Council  Professor  of  Consumer  Behavior  and  Retail 

Management,  Stern School of Business, New York University. 

1981 ‐ 1985:  Merchants  Council  Professor  of  Marketing,  New  York  University  and 

Director of the Institute of Retail Management. 

1975 ‐ 1981:    Professor, Department of Psychology, Purdue University 

1976 (Jun.‐Jul.)   Guest Professor, SFB 24, University of Mannheim, Mannheim, Germany 

1975 (May):    Guest Professor, SFB 24, University of Mannheim, Mannheim, Germany 

1971 ‐ 1975:    Associate Professor, Department of Psychology, Purdue University. 

1968 ‐ 1971:    Assistant Professor, Department of Psychology, Purdue University 

1965 ‐ 1968:  Active  duty  (1st  Lieutenant,  U.S.  Air  Force).    Served  as  Chief,  Behavioral 

Science  Branch,  the  National  Security  Agency,  Fort  George  G.  Meade, 

Maryland.   Duties were primarily  to plan and conduct applied research  in 

industrial/organizational psychology.  Security clearance: Top Secret. 

1966 ‐ 1968:  (Part‐time) Assistant Professorial Lecturer, Department of   Business  and 

Public  Administration,  George Washington  Univ.    Promoted  to  Associate 

Prof. Lecturer the semester I left. 

MEMBERSHIPS IN PROFESSIONAL ORGANIZATIONS: 

American Association for Public Opinion Research (1967‐1968,  1972‐1973; 1982‐present) 

American Marketing Association (1968‐present) 

American  Psychological  Association  (Associate,  1963‐1967; Member,  1968‐1972;  Fellow, 

1973‐present.  Also elected to Fellow status by Divisions 8, 23 and 41.) 

American Psychological Society (1996‐present; Fellow 1998) 

American Psychology‐Law Society (1988‐present; Fellow 1994) 

Association for Consumer Research (1969‐present; Fellow 1993) 

International Trademark Association (1991‐present) 
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Market Research Council (1989‐present) 

Midwestern Psychological Association (Member, 1968‐1975) 

Sigma Xi, The Scientific Research Society of North America (Associate Member, 1962‐1968; 

Member, 1969‐1981) 

Society for the Psychological Study of Social Issues (Member, 1963‐1968) 

Society for Judgment and Decision Making (Member, 1986‐1990) 

ACTIVITIES IN PROFESSIONAL ORGANIZATIONS: 

1.  American Psychological Association 

  ‐ Member, Council of Representatives (governing body of APA), 1971‐1973 

  ‐ Member, Committee on Student Aid (COSA), 1973. 

2.  Society of Consumer Psychology (Division 23) of the American Psychological Association 

  ‐ PRESIDENT, September 1973 to August 1974 

  ‐ Representative to APA Council of Representatives, 1971‐1973 

  ‐ Member, Committee on Scientific and Professional Affairs, 1968‐1971 

  ‐ Chairman, Convention Program Committee, 1970‐1971 

  ‐ Contributing Editor, The Communicator, Division 23 Newsletter,  

    1970‐1973 

  ‐ Chairman, Membership Committee, 1971‐1971 

  ‐ Member, Membership Committee, 1972‐73 

  ‐ Policy Board Representative to the Journal of Consumer Research,  

    1971‐1974, 1976‐1978; Alternate Representative, 1974‐1975 

  ‐ Chairman, Fellowship Committee, 1975; 1980; Member, 1979, 1981 

  ‐ Chairman, Election Committee, 1975 
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3.  Association for Consumer Research 

  ‐ PRESIDENT, 1975  

‐ Member, Advisory Council (ACR’s governing body thru 1972), 1969‐1972 

  ‐ Member, Executive Committee, 1973‐1974, 1976 

  ‐ Member, Program Committee, 1970‐1971 

  ‐ Member, Publications Committee, 1970‐1972 

  ‐ Chairman, Publications Committee, 1973 

  ‐ Editor, ACR Newsletter, 1973 

  ‐ Chairman, Election Committee, 1976 

  ‐ Member, Election Committee, 1975, 1977 

  ‐ Policy Board rep., Journal of Consumer Research, 1981‐1984 

 

4.  American Association of Public Opinion Research 

  ‐ Member, Professional Standards Revision Committee, 1983‐1984 

  ‐ Policy Board rep., Journal of Consumer Research, 1984‐1986 

  ‐ Member, ad hoc committee on changing P.O.Q. publisher, 1986 

5.  Market Research Council 

  ‐ Executive Committee, Member at Large, 1991‐1992 

  ‐ Chairman, Marketing "Hall of Fame" Award Committee 1991‐1992 

6.  International Trademark Association 

- Member, Editorial Board, The Trademark Reporter, 1993‐2003 

- Member, Advisory Board, Brand Names Educational Foundation,2004‐6 
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OTHER PROFESSIONAL ACTIVITIES:  

1.  Editorial Board Memberships. 

‐  Journal of Consumer Research,  Founding member of  JCR and Member, Editorial Board, 

1973‐1974.     

‐ Member, Policy Board (group that selects editors and, initially established journal policies)  

    Representing APA‐Division 23, 1971‐1974, 1976‐78;   Alternate, 1974‐1975 

    Representing ACR: 1981‐1984 

    Representing AAPOR: 1984‐1986 

    Vice Chairman of Policy Board: 1984‐1986 

  ‐ Journal of Marketing Research, Member, Editorial Board, 1972‐1974. 

  ‐ Computers in Human Behavior, Member, Editorial Board, 1984‐1994. 

  ‐ Trademark Reporter, member, Editorial Board, 1993‐present. 

2.  Reviewer of Manuscripts   

- American Psychological Association, Annual Conventions: 1970‐1976   

 

‐  Association for Consumer Research, Annual Conventions: 1971, 1972, 1974, 1978, 1979, 

1986, 1989, 1990 

  ‐  ACR European Conference, 1995 

  ‐ Organization Behavior and Human Performance ‐ 1971 

  ‐ 1972 American Marketing Association, Fall Convention 

  ‐ 1972 Research Design Competition, APA‐Division 23 

  ‐ Journal of Applied Social Psychology 1972, 1984 

  ‐ Journal of Applied Psychology 1972 

  ‐ Public Opinion Quarterly, 1973, 1974 

  ‐ Journal Supplement Abstract Service, Am. Psych. Assn. 1975 
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  ‐ American Marketing Association, 1979 Ph.D. dissertation competition 

  ‐ Journal of Marketing (1980) 

  ‐ Journal of Finance (1985) 

  ‐ Journal of Nonverbal Behavior (1988) 

  ‐ International Journal of Research in Marketing (1988) 

  ‐ "Marketing and Public Policy" conference 1995,  

- Journal of Public Policy and Marketing, 1997‐1999 

 

- Reference  Manual  on  Scientific  Evidence.    1994  and  2000  editions.  Federal  Judicial 

Center, Washington, D.C. 

 

3.  Reviewer of Proposals 

  National Science Foundation (1973, 1974, 1975, 1976, 1979, 1980, 1986, 1988) 

  ‐ Social Science Research Council of Canada (1981) 

  ‐ Food and Drug Administration (1975) 

  ‐ Million Dollar Round Table (1979) 

 

4.  Reviewer of Advertising   

  ‐ Judge, 1991 Effie Awards (annual award for Advertising effectiveness)  
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HONORS AND AWARDS: 

1969 ‐ Admitted into Sigma Xi, the National Honorary Society of Science. 

1973 ‐ Elected a Fellow of the American Psychological Association         

    1973 ‐ Elected a Fellow of the Division of Consumer Psychology 

    1981 ‐ Elected a Fellow of the Division of Personality and Social   Psychology  

       1995 ‐ Elected a Fellow of the Division of Law and Psychology 

1973 ‐ President, Division of Consumer Psychology, the American Psychological Association. 

1975 ‐ President, the Association of Consumer Research. 

1978  –  Recipient  of  the  American Marketing  Association’s Harold  H. Maynard    Award  for  the 

article making the most "significant contribution of  marketing theory and thought" in the Journal 

of Marketing, 1978. 

1991  ‐  First  recipient,  American  Academy  of  Advertising's  Outstanding    Contribution  to 

Advertising Award  for having "made a significant sustained contribution to advertising research 

through a systematic program of research." 

1993 ‐ Elected a Fellow of the Association of Consumer Research 

1995 – Recipient of the Society of Consumer Psychology's fifth bi‐annual  

  Distinguished Scientific Research Award. 

2001  ‐ Appointed an Academic Fellow, the Center for Law and Business, New York University. 

2011 ‐  Based upon scholarly impact on the field of consumer behavior, Selected by editors at Sage 

Publication as a “Legend in Consumer Behavior.”  Sage will be publishing many of Jacoby’s writings 

in 1214 as an 8 volume set. 

Listed in: 

      Who's Who in the World  

      Who's Who in America  

      Who's Who in the East  

      Who's Who in Frontier Science and Technology 



 25 

 

      Who's Who of Emerging Leaders in America 

      Who's Who in Advertising 

      Who’s Who in American Education 

      Men of Achievement 

 

BOARD OF DIRECTORS: 

1991‐1994 ‐ Advertising Educational Foundation.  (New York)  

 

MAJOR RESEARCH GRANTS AND CONTRACTS (Total: more than $1.1 million): 

$148,000  

from the National Science Foundation for studying:  "Amount, type, and order of package 

information acquisition in purchasing decisions."  For the period from June 1, 1974 to 

December 30, 1976.  (GI‐43687). 

 

$155,000  

from the Federal Trade Commission for:  "Study of likely impact of disclosure of life 

insurance costs on agent and consumer behavior." For the period from January 1, 1977 to 

August 4, 1978.  (L0226). 

 

$181,000  

from the American Association of Advertising Agencies for studying: "The 

Miscomprehension of Televised Communication".  For the period from February 1978 

through February 1980. 

 

$353,000  

from the National Science Foundation for studying:  "Assessing the effects of science based 

information on consumer technological choices."  (Co‐authored with James J. Jaccard).  For 

the period from February 15, 1980 through August 31, 1983 (PRA7920585). 
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$270,000  

from The Advertising Educational Foundation, Ind. (Co‐sponsored by the American 

Association of Advertising Agencies and the American Advertising Federation) for studying: 

"The Miscomprehension of Print Communication".  For the period from January 1983 

through December 1985.  

 

 

 

 

M.S. THESIS AND Ph.D. DISSERTATION: 

Jacoby, J. “Imprinting: An experimental approach to a biphasic interpretation.” Unpublished 

Master's Thesis, Brooklyn College, 1963.  (Major Professor:  Howard Moltz) 

 

Jacoby,  J.    “Situational  anxiety  and  ordinal  birth  position  as  determinants  of  dogmatism  and 

authoritarianism.”   Unpublished Doctoral Dissertation.   Michigan State University, 1966.    (Major 

Professor:  Milton Rokeach)  See:  Dissertation Abstracts A. Humanities and Social Science, 1967, 

27, p. 4338‐A. 
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 PUBLICATIONS 

BOOKS 

1.    Jacoby,  J.  and  Chestnut,  R.W.  (1978)  Brand  loyalty:  Measurement  and  management.  

New York: John Wiley and Sons. 

2.    Jacoby,  J.,  Hoyer,  W.D.  and  Sheluga,  D.A.,  (1980)  The  miscomprehension  of  televised 

communication.  New York: American Association of Advertising Agencies. 

3.    Jacoby, J. and Craig, C.S. (Eds.), (1984) Personal selling:  Theory, Research and Practice.  

Lexington Books, Lexington, Mass. 

4.   Jacoby, J. and Olson, J.C., (Eds.), (1984) Perceived quality: How consumer view stores and 

merchandise.  Lexington Books, Lexington, Mass. 

5.   Jacoby  J.  and Hoyer, W.D.,  (1987) The comprehension and miscomprehension of print 

communications:  An  investigation  of  mass  media  magazines.    Lawrence  Erlbaum 

Associates, Hillsdale, New Jersey. 

6.  James Jaccard and Jacob Jacoby (2010) Theory Construction and Model Building Skills: A 

Practical Guide for Social Scientists. New York: Guilford Press.  

7.  Jacob  Jacoby  (2013)  Trademark  Surveys.    The  American  Bar  Association,  Chicago. 

[Currently being updated for 2nd edition; anticipated publication date is 2015]  

8.  Jacob  Jacoby and  James  Jaccard  (In preparation) Generalizing  from Research:  External 

validity and Generalizability.   

9.  Jacoby, Jacob and Danilowski, Kim (book in preparation) From Theory to Research: A 

Primer on Social Science Research Methods.   

SELECTED UNPUBLISHED MONOGRAPHS: 

1.    Uh1,  J.N.,  Armstrong,  J.,  Courtenay,  H.V.,  Ishida,  J.T.,  Kepner,  K.W.,  Potter,  H.C.,  and 

Jacoby, J.  (1970) Survey and evaluation of consumer education programs  in the United 

States.    (2  volumes).    Purdue  Research  Foundation,  Lafayette,  Indiana.    March.    666 

pages.    Microfilm  $2.50;  hard  copy  $33.40  (Available  from:  ERIC  Document 

Reproduction Service, ED‐038‐549, Fairmont Avenue, Bethesda, Maryland 20014). 

2.    Jacoby,  J.,  Olson,  J.C.,  Szybillo,  G.J.,  and  Hart,  E.W.  Jr.  (1975)  Affirmative  nutritional 

disclosure  in  advertising  and  selected  alternatives:    The  likely  impact  on  consumer 
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behavior.   Washington, D.C.:    Consumer Research  Institute  (Grocery Manufacturers of 

America, Inc.), December. 

3.    Jacoby, J. and Olson, J.C. (1976) Consumer reaction to price:  An attitudinal, information‐

processing  perspective.    Unpublished;  100  pages.    (A  30‐page  condensation  was 

published as article #69; see below). 

4.    Jacoby,  J.  and Chestnut, R.W.  (1977) Amount,  type, and order of package  information 

acquisition in purchasing decisions.  Final report to the National Science Foundation (GI‐

43687), June. 

5.    Jacoby,  J.  (1980)  Psychological  foundations  of  consumer  behavior:    Lecture  notes.  

Bloomington, Indiana:  TIS Incorporated, Publishing Division.  (160 pages). 

6.    Jacoby,  J.  and  Jaccard,  J.J.  (1984)    The  influence  of  health  and  safety  information  on 

consumer decision making concerning new technological products.    Final  report  to  the 

National Science Foundation, June. 

 

PUBLISHED TEST: 

Jacoby  J.  and  Terborg,  J.R.  (1975)  The  Managerial  Philosophies  Scale.    Teleometrics 

International, The Woodlands, Texas. Copyright.  This is a 36‐item Likert‐type instrument 

designed  to  assess  McGregor's  Theory  X‐Theory  Y  managerial  orientations.    An 

Examiner's Manual is available (through Teleometrics), as is a manuscript describing the 

scale's empirical development (entitled: "Development and Validation of Theory X and Y 

scales for assessing McGregor's Managerial Philosophies"). 

ARTICLES: 

1.    Jacoby,  J.  (1967)  The  construct  of  abnormality:    Some  cross‐cultural  considerations.  

Journal of Experimental Research in Personality, 2, 1‐15. 

2.    Jacoby, J. (1967) Open‐mindedness and creativity.  Psychological Reports, 20, 822. 

3.    Jacoby, J. (1968) Birth‐rank and pre‐experimental anxiety.  Journal of Social Psychology, 

76, 9‐11. 

4.    Jacoby,  J.  (1968)  Examining  the  other  organization:    A  methodology  for  studying 

informal  organizational  structure of  complex organizations.   Personnel Administration, 

31, 36‐42. 



 29 

 

5.    Jacoby,  J.  (1968)  Work  music  and  morale:    A  neglected  but  important  relationship.  

Personnel Journal, 47, 882‐886. 

6.    Jacoby,  J.  (1968)    Creative  ability  of  task‐oriented  versus  person‐oriented  leaders.  

Journal of Creative Behavior, 2, 249‐253. 

7.    Jacoby,  J.    (1969)  Time  perspective  and  dogmatism:    A  replication.    Journal  of  Social 

Psychology, 7, 281‐82. 

8.    Jacoby,  J.  (1969)  Accuracy  of  person  perception  as  a  function  of  dogmatism.  

Proceedings, 77th Annual Convention, American Psychological Association, 4, 347‐348. 

9.    Jacoby, J.  (1970) The plight of the uniformed Air Force Psychologist.  Professional 

Psychology, 1, 383‐387. 

10.  Jacoby, J. (1971) Personality and innovation proneness.  Journal of Marketing Research, 

8,  244‐247.    Reprinted  in:    H.H.  Kassarjian  and  T.S.  Robertson  (Eds.),  Perspectives  in 

Consumer Behavior (2nd ed.).  Glenview, Illinois:  Scott Foresman, 1973, pp. 149‐155.  (A 

one‐page  abstract  appears  in  David  L.  Sparks  (Ed.).    Broadening  the  Concept  of 

Marketing.  Chicago:  American Marketing Association, 1970.) 

11.  Jacoby  J.  (1971)    A model  of multi‐brand  loyalty:  Preliminary  results  and  promotional 

strategies.  Journal of Advertising Research, 11(3), 25‐31. 

12.  Jacoby,  J.  (1971)  Training  consumer  psychologists:    The  Purdue  University  program. 

Professional Psychology, 2, 300‐302. 

13.   Jacoby,  J.  (1971)    A  multiple‐indicant  approach  for  studying  new  product  adopters.  

Journal of Applied Psychology, 55, 384‐388.  Reprinted in M. Wallendorf and G. Zaltman 

(Eds.), The Consumer Behavior of Individuals and Organizations. N.Y.: John Wiley, 1979. 

14.  Jacoby, J. (1971)  Interpersonal perceptual accuracy as a function of dogmatism.  Journal 

of Experimental Social Psychology, 7, 221‐236. 

15.   Jacoby,  J.  (1971)  Brand  loyalty:    A  conceptual  definition.    Proceedings  79th  Annual 

Convention, American Psychological Association, 6, 655‐656. 

16.   Jacoby, J. and Aranoff, D. (1971) Political polling and the lost letter technique. Journal of 

Social Psychology, 83, 209‐212. 

17.   Jacoby,  J. and Matell, M.  (1971) Three point Likert  scales are good enough.  Journal of 

Marketing Research, 8, 495‐500. 
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18.  Jacoby,  J.,  Olson,  J.C.,  and  Haddock,  R.A.    (1971)  Price,  brand  name,  and  product 

composition  characteristics  as  determinants  of  perceived    quality.    Journal  of  Applied 

Psychology, 55, 570‐579. 

19.  Deering, B.J. and Jacoby, J. (1971) The effect of "alternative relationships" and "relative 

resources" on consumer decisions between mother and child.  In David M. Gardner (Ed.) 

Proceedings, Second Annual Conference, The Association for Consumer research, 1, 135‐

142. 

20.   Matell, M.S. and Jacoby, J. (1971)  Is there an optimal number of alternatives for Likert 

scale  items?    Study  I:    Reliability  and  validity.  Educational  and  Psychological 

Measurement, 31, 657‐674. 

21.   Olson,  J.C.  and  Jacoby,  J.  (1971)  A  construct  validation  study  of  brand  loyalty.  

Proceedings, 79th Annual Convention, American Psychological Association, 6, 657‐658. 

22.   Jacoby,  J.  (1972)  Opinion  leadership  and  innovativeness:  Overlap  and  validity.  In  M. 

Venkatesan (Ed.), Proceedings, Third Annual Conference, The Association for Consumer 

Research, 2, 632‐649. 

23.   Jacoby, J. and Kaplan, L.B.  (1972) The components of perceived risk,  In M. Venkatesan 

(Ed.), Proceedings, Third Annual Conference,  The Association for Consumer Research, 2 

382‐393. 

24.   Bowen,  D.D.,  Perloff,  R.  and  Jacoby,  J.  (1972)  Improving  manuscript  evaluation 

procedures.  American Psychologist, 27, 221‐225. 

25.   Deering, B.J. and Jacoby, J. (1972) Price intervals and individual price limits as 

determinants of product evaluation and selection.  In M. Venkatesan (Ed.), Proceedings, 

Third Annual Conference, The Association for Consumer Research, 2, 145‐166. 

26.  Deering, B. J. and Jacoby, J. (1972) Risk enhancement and risk reduction strategies for 

handling perceived risk.  In M. Venkatesan (Ed.), Proceedings, Third Annual Conference, 

The Association for Consumer Research, 2, 404‐416. 

27.   Heimbach, J.T. and Jacoby, J. (1972)  The Zeigarnik effect in advertising.  In M. 

Venkatesan (Ed.), Proceedings, Third Annual Conference, The Association for Consumer 

Research, 2, 746‐748. 

28.   Matell, M.S. and Jacoby, J. (1972) Is there an optimal number of alternatives for Likert 

scale items?  Effects of testing time and scale properties.  Journal of Applied Psychology, 

56, 506‐509. 
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29.   Olson, J.C. and Jacoby, J. (1972) Cue utilization in the quality perception process.  In M. 

Venkatesan (Ed.), Proceedings, Third Annual Conference, The Association for Consumer 

Research, 2, 167‐179. 

30.   Szybillo, G.J. and Jacoby, J. (1972)  The relative effects of price, store image, and intrinsic 

product differences on product quality evaluation.  In M. Venkatesan (Ed.), Proceedings, 

Third Annual Conference, The Association for Consumer Research, 2, 180‐186. 

31.   Jacoby, J., Kohn, C.A. and Speller, D.E. (1973)  Time spent acquiring product information 

as a function of information load and organization.  Proceedings, 81st Annual Convention, 

American psychological Association, 8 (2), 813‐814. 

32.   Jacoby, J. and Kyner, D.B. (1973) Brand loyalty vs. repeat purchasing behavior.   Journal 

of Marketing Research, 10, 1‐9. 

33.   Hart,  E.W.  and  Jacoby,  J.  (1973)    Novelty,  recency,  and  scarcity  as  predictors  of 

perceived  newness.    Proceedings,  81st  Annual  Convention,  American  Psychological 

Association, 8 (2), 839‐840. 

34.   Hollander, S.W. and Jacoby, J. (1973) Recall of crazy, mixed‐up TV commercials.  Journal 
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Fees for the Survey 

Jacob Jacoby Research, Inc. will be invoicing $44,000 for designing, analyzing and 

reporting the survey. 

Phi Power Communications Inc. (including all their subcontractors) will be invoicing $ 

_______ for their role in preparing and implementing the survey. 

 

 

Fees for Post-Survey Activities 

With the exception of oral testimony under oath, Jacob Jacoby Research, Inc. will be 

invoicing $850 per hour (plus out-of-pocket expenses) for all time devoted to this matter 

subsequent to providing attorneys for plaintiff with a copy of the final report.  Oral 

testimony under oath will be billed at a rate of $1000 per hour (plus out-of-pocket 

expenses). 
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  Jeff Edelson: http://www.mhgm.com/showattorney.asp?Show=45 
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      Alan McCollum: http://www.techlaw.com/ 

      Peter Staples:    

       http://www.chernofflaw.com/showbio.aspx?show=631 

 

 

JACOB JACOBY  -  2012 COURTROOM TESTIMONY  

 

Mar 29   Before Judge Sidney H. Stein 

and   U.S.D.C.  S.D.N.Y. 

Apr   2   Fresh Del Monte Produce, Inc. v. Del Monte Foods Co and  

Del Monte Corp. 

Deceptive advertising/packaging matter 

 

 

May 14  Before Judge James Spencer 

   U.S.D.C.  E.D. Virginia (Richmond) 

   Pennington Seed, Inc. v. The Scotts Miracle-Gro Company 

Deceptive advertising/packaging matter 

 

Oct 19   Before Judge Andrew J. Guilford 

   U.S.D.C.  C.D. Ca. 

Mixed Chicks LLC v. Sally Beauty Supply et al. 

   Trademark and trade dress confusion matter 
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JACOB JACOBY  -  2013 COURTROOM TESTIMONY  

 

May 22  Before Judge Jed Rakoff 

   U.S.D.C.  S.D.N.Y. 

   Bayer Healthcare v. Sergeant  

Deceptive advertising matter 

 

July 30   Before Judge James R. Spencer 

   U.S.D.C. E.D.VA (Richmond) 

   Scott’s v. Pennington 

   Deceptive advertising matter 
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JACOB JACOBY  -  2009 DEPOSITION TESTIMONY 

 

Jan  21  Viacom et al. v. Activision et al.  

  Likelihood of Confusion Issue 

  JAMS Arbitration Tribunal 

 

Jan 23  Factory Five Racing, Inc. v. Carroll Shelby & C. H. Shelby Trust 

  Trade dress matter 

  U.S.D.C. 

 

Mar   3  Kerzner International Ltd. et al. v. Monarch Casino & Resort  

  Likely confusion matter 

  U.S.D.C.  D. Nevada 

 

Jul 18 Picture Me Press v. Portrait Corp. of America, CPI Corp. and CPI Images. 

 Trademark matter 

 U.S.D.C.  Northern District of Ohio 

 

Aug 12 Laryngeal Mask Co, Ltd. & LMA NA, Inc. v. Ambu A/S, et al. 

 Deceptive advertising matter 

 U.S.D.C.  S.D. CA 

 

Oct 16 j2 Global Communication et al. v. Zilker Ventures et al. 

 Trademark matter 

 U.S.D.C.  S.D. CA 
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JACOB JACOBY  -  2010 DEPOSITION TESTIMONY 

 

Jun 30 Mirror Worlds, Inc. v. Apple Inc. 

 Patent matter 

 U.S.D.C.  E.D. TX (Tyler Div.)  08cv88 

 

Oct  7 Fresh Del Monte v. Del Monte Corp. 

 Deceptive packaging matter 

 U.S.D.C.  S.D.N.Y  08 Civ-8718 (SHS) 

 

 

JACOB JACOBY  -  2011 DEPOSITION TESTIMONY 

 

May 6 Am. Express Marketing & Development Corp. et al. v. Black Card LLC 

 Secondary Meaning  

 U.S.D.C.  S.D.N.Y.  10 CIV 1605 (DLC) 

  

May 7, 19 Dongguk University v. Yale University 

 Reputational damage  

 U.S.D.C.  D.Conn 308CV00441 RNC 

 

June 2 Louis Vuitton v. Hyundai 

 Trademark confusion 

 U.S.D.C.  S.D.N.Y.  10 CIV 1611 (PKC) 
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JACOB JACOBY  -  2012 DEPOSITION TESTIMONY 

 

Apr 24  Munchkin, Inc. v. The First Years, Inc., et al. 

  Materiality of patent markings 

 U.S.D.C. C.D. CA, CV10-2219-GW(AGRx).   

 

Apr 26  Apple Inc. v. Samsung Electronics et al. 

  Secondary meaning 

  U.S.D.C. N.D.Ca  Case No. 11-cv-01846-LHK 

 

May 4  FLIR Systems, Inc. v. Sierra Media, Inc. and Fluke Corp. 

  Confusion and deception matter 

  U.S.D.C.  D. Oregon (Portland Division) CV 10-971-HU 

 

May 23 Mixed Chicks LLC v. Sally Beauty Supply et al. 

  Trademark and trade dress confusion matter 

U.S.D.C. C.D.Ca  Case No. SACV11-452-AG (FMOx) 

 

July 26  Moldex v. McKeon 

  Trade dress matter 

  U.S.D.C.  C.D. Calif (Western Division) CV11-01742 GHK (AGR) 

    

Dec 6  J.T. Colby et al. v. Apple, Inc. 

  Likelihood of confusion matter 

  U.S.D.C.  S..D.N.Y 
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JACOB JACOBY  -  2013 DEPOSITION TESTIMONY 

 

Jan 22 Balance Bar Co v. GFA Brands 

 Likelihood of confusion matter 

 U.S.P.T.O.  T.T.A.B. 

 

May 16 Stonefire Grill, Inc. v. FGB Brands D/B/A Stonefire Authentic Flatbreads  

 Likelihood of confusion matter 

U.S.D.C. C.D. California 

 

June 4  Pennington Seed, Inc. v. The Scotts Co., Inc. 

 

  Deceptive Advertising Matter 

 

  U.S.D.C.  E.D. VA (Richmond Div.) 

 

 

Sep 11  Paleteria La Michoacana et al. (cross-defendants) v. 

Productos Lacteos Tocumbo S.A. de C.V. (PROLACTO) (cross-plaintiff) 

 

Likely confusion and deceptive advertising matter 

 

U.S.D.C.  District of Columbia 

 

 

Sep 16  Jackson Family Wines v. Diageo 

 

  Likely confusion matter 

 

  U.S.D.C., N.D. California 

 

 

 
JACOB JACOBY  -  2014 DEPOSITION TESTIMONY 

 

Apr 30  Sweet Street Desserts, Inc. v: Chudleigh’s Ltd.   : 

  Likely confusion matter 
  E..D.C., Pennsylvania 


























































































































































































































































































































































































































































